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CORONAVIRUS

Forewords

Italy is living a dramatic moment of its history. A succession of Law
Decrees, Decrees of the President of the Council of Ministers, Decrees
of the President of the Republic, Decrees issued by the Local
Authorities (Regions and Municipalities) to reduce the diffusion of the
virus heavily affect many aspects of our lives. Many of them are
related to international trade and to the legal position of individuals.
Besides the most obvious debate on the qualification of COVID-19 as a
force majeure or a hardship event, further elements must be taken
into account in order to assess the impact of this epidemiological
emergency. Below some examples.

ICC standard clause and force majeure: Covid-19 and payments from
banks

There has been much debate on the qualification of Coronavirus as a
force majeure event or as another legal institution according to the
laws applicable to the relevant transactions.

It is possible that a bank issuing a LC, Standby letter of credits or bank
guarantees suspends its normal business activity because of the
epidemics (irrespective of the conditions experienced by the
guaranteed debtors or sellers).

As to the main international standards we notice that:

▪ L/C: Under Article 36 (Force Majeure) UCP600 bank liability is
disclaimed under certain circumstances including “any other causes
beyond its control”. Consequently, unless otherwise specifically
agreed, the Force Majeure risk is allocated to the beneficiary of the
guarantee. It will be necessary in any case to evidence impossibility
and very likely not the mere difficulty. To this end it must be noted
that at the moment we are writing, almost all banks are still open
for business albeit with certain restrictions.
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▪ Demand Guarantees: URDG758 provide a similar treatment under
Article 26 (Force Majeure). This rule specifically provides for a time
extension for presentation of up to thirty days from the guarantee’s
expiry date. Still, where the force majeure event continues after
the elapse of such an extension period, there are no other
remedies for the beneficiary, who will consequently bear the risk.

▪ Standby Letter of Credit: ISP98, instead does not consider any force
majeure at all. Instead, it does not go beyond establishing a very
general provision for any situation in which a bank is closed on a
day it would otherwise be open. ISP98 Rule 3.14 (Closure on a
Business Day and Authorization of Another Reasonable Place for
Presentation) provides the beneficiary has the possibility to present
documents within 30 days following the bank’s reopening. Here
again one should consider the actual situation of banks in Italy.

ICC standard rules as any other contractual standard do not constitute
by itself statute law. According to Italian case law, these are
supplementary rules. Consequently, in some jurisdictions the courts
may enforce these provisions in their terms whilst others may apply
local mandatory rules of law (if any), which cannot be derogated by
the parties, as supplemented by ICC clauses.

Having regard to the above, we cannot exclude that certain risks may
ultimately be borne by the beneficiary when the bank ceases to
operate by effect of the outbreak of the Covid-19. This has been
reportedly the case for some Chinese banks in the then affected
zones. As said, so far, no such event has occurred outside China, but
we cannot exclude further developments.

We hope the information above can be useful and remain available to
provide our clients any assistance they might require in this matter.

Does insurance cover the damage suffered by companies?

The so-called insurance «for the interruption of activities» aims at
compensating the loss suffered by a company in case of sudden
interruption of their activities.



Many companies are relying on this policy as regards the damages stemming from the
outbreak of Coronavirus. However, most of these insurance policies exclusively cover direct
physical losses or damages.

Indeed, unlike in cases of fires, floods or earthquakes, the spread of the virus prevents
workers from carrying out their tasks without physically damaging the business premises.

Despite the above, some insurers seem to have offered to cover the decontamination costs
but for limited amounts. Therefore, it is highly likely that many companies will not benefit
from the insurance cover they could have contracted for sudden interruption of activities.

It is worth noting that the China Banking and Insurance Regulatory Commission has
established a partnership with around ten insurance companies in order to cover damages
suffered by companies though the public subsidy of certain premiums.

As regards Italy, some insurers have already activated measures to assist those companies
located in the areas most affected by the outbreak of the epidemics. Among these measures
worth mentioning the zero interest loans to renew policies or – with reference to Trade
Insurance Policies providing for the allowance in case of business interruption – the free
time extension (three months) in case of total business interruption.

In view of the widespread difficulties generated by the Coronavirus epidemics, the economic
operators will have also to rely on the safety nets the various Governments will put in place.

Protection of personal data: the employer shall refrain from a general and systematic
collection of information regarding the presence of flu symptoms among the employees

On March 2, 2020, the Italian Data Protection Authority has issued a press release regarding
the collection of information on Coronavirus symptoms among employees as well as on the
mobility of employees. Data protection prescription have also taken into account in a
Protocol signed on February 13 by the Government, the Association of Industrialists and the
Trade Unions aiming at regulating the labor relations in the productive activities which will
remain active during the emergency period.

Employers shall refrain from a systematic and widespread collection of information on the
presence of symptoms among employees and their families/extra work contacts, provided
the obligation upon employees to inform the employer on any situation of danger in relation
to health and safety in the workplace.



Still, the aforesaid protocol provides the possibility to control the temperature of the
workers or a declaration as to their presence in the affected areas during the last 14 days; in
any case, the protocol reminds that such personal data shall be treated in accordance with
data protection rules.

Furthermore, the employer shall communicate any variation of the risk for health on
workplaces to the competent bodies and other actions related to health surveillance on
workers through the competent doctor.

The press release makes also reference to extraordinary medical examinations for most at
risk workers.

Employers in contact with public, having relations with a suspected case, have to notify the
circumstance to competent health services and follow their instructions.

Free movement of goods and persons : the clarification of the Italian Ministry of Infrastructure
and Transport (“MIT”) and regional decrees of the southern Italian Regions

Free movements of persons

On March 8, the Ministry for Transportation has clarified that movements grounded on
proven work reasons (except in case of people tested positive to the virus) are allowed and
that cross-border workers will therefore be entitled to enter and leave the concerned
territories to reach the workplace and return back home.

The work reasons can be proved through a self-declaration which can be shown to the
police in case of controls.

In addition to the above, it is worth mentioning the decrees issued by seven Regions of
southern Italy among 7 and 8 March: Puglia, Molise, Calabria, Basilicata, Abruzzo, Campania
and Sicilia. These decrees provided for (i) the obligation of isolation upon those who joined
the Regions after staying in northern Regions affected by COVID-19 as well as for (ii) the
obligation of notification to the competent Municipality, general practioners and
pediatricians.

Free movements of goods

As regards goods, transportation of goods falls within “working reasons” allowing the
circulation of workers. Therefore, the personnel involved in the transportation can freely
enter and move within Italian territory, for delivering and collecting goods. However, we
have noticed that on many occasions the workforce has reacted negatively and menaced to
enter into strike as they feel not being adequately protected.



These concerns were addressed by the 13 March Protocol referred to above. We do hope it
will be sufficient to reassure these workers whose activity is crucial for ensuring adequate
supplies to be delivered to the population and to the factories.

Customs perspective

From a customs point of view, it is worth noting that Italian Customs Authority remains fully
operational and provides all non-deferrable services related to import and export of the
goods (e.g. customs clearance). However, in order to comply with the national measures
that encourage IT procedures such as IT customs clearance and smart working, customs
officers are authorized to perform documentary checks also in those cases in which the
Customs Control Circuit would have provide for a physical check on goods thus avoiding the
performance of a post clearance audit.

Conclusions

In the light of the above, it is clear that the effects of COVID-19 outbreak as well as of the
measures implemented to counter it have been extremely heavy as regards International
payments and that public authorities are still working on measures to cover damages
suffered by companies and that measures to counter the spread of the virus shall face the
necessity to protect citizens privacy.

We remain at your disposal for any clarification you may need.
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